
Errors & Omissions Policy 

 

 

I. OPERATIVE CLAUSE: 

 

WHEREAS the Insured named in the attached schedule carrying on business as described in the said 

Schedule has applied to Insurance Company hereinafter called “the Company” for indemnity 

hereinafter contained; the Insured has made a written proposal and declaration which is the basis of 

this contract, deemed to be incorporated herein. The Insured has paid premium as consideration for 

and/or on account of such indemnity provided by the Company as contained in this contract. 

 

(1) Insuring Agreement 

The Company will indemnify the Insured against those sums, subject to the terms of this 

Policy, that the Insured becomes legally obligated to pay as compensation for “loss” incurred 

in the provision of Information Technology services from the insured’s negligent acts, errors 

or omissions.As a condition precedent to liability: 

1. The negligent act / errors & omissions must be solely in the insured’s 

performance of Information Technology services for others for a fee. 

2. The negligent act / errors & omissions must take place on or after the 

Retroactive Date and before the end of the policy period. 

3. Claim for such negligent act / errors & omissions must be first made against the 

insured during the policy period; and 

4. Notified to ‘The Company’ during the ‘Notification Period’- as set out in the 

duties of the insured. 

5. This insurance shall apply to contracts entered into after the retroactive date. 

 

II. DEFENCE  

 

The Company shall have the right but in no case the obligation, to take over and conduct in the 

name of the Insured the defence of any claim and will have full discretion in the conduct of any 

proceedings and in the settlement of any claim, and having taken over the defence of any claim may 

relinquish the same at any time, to the Insured. All amounts expensed by the Company in the 

defence settlement or payment of any claim will reduce the limits of indemnity specified in the 

schedule of the Policy. 

 

The Insured shall assist and co-operate with the Company, in the investigation and defence of all 

claims and conduct of legal proceedings arising there from, as the Company and / or its legal 

advisers and consultants may require. The choice of counsel is to be agreed by the Insured and the 

Company, but failing agreement, the Company alone shall be entitled to nominate the counsel of 

their choice. 

 

In the event the Company does not defend the Insured it will pay the Insured all costs, fees and 

expenses incurred with the Company’s prior consent in the investigation; defence; or settlement of 

any claim made against the Insured and the costs of representation at any inquest, inquiry or other 

proceedings in respect of matters which have a direct relevance to any claim made. The Company 

shall only pay for the cost of investigation, defence and settlement of a claim under the above 

mentioned provision if such underlying claims are covered claims and subject to indemnity under 

this Policy. All such amounts expensed by the Company in the defence settlement or investigation of 

any claim will reduce the limits of indemnity specified in the schedule of the Policy. 

 



In the event that the Company, in its sole discretion, chooses to exercise its right pursuant to this 

condition, no action taken by the Company in the exercise of such right will serve to modify or 

expand in any manner, the Company’s obligations as under this Policy. 

 

III. EXTENDED REPORTING PERIOD 

 

If the Company cancels or does not renew this policy, the insured has the right for a period of 30 

days following the effective date of cancellation to report to the Company any claim made against 

the insured during such 30 days period- provided no similar / identical insurance is in force. 

However, that claim must be for losses, negligent acts, errors or omissions, that occur after the 

retroactive date and before the end of the policy period. 

 

IV.  LIMITS OF LIABILITY 

 

The limit of indemnity as stated in the schedule indicates the maximum aggregate amount ‘The 

Company” will be liable to pay regardless of the number of persons covered by the policy and /or 

the number of claimants or claims made. 

The limit stated is the limit of Indemnity any one event and in the aggregate limit for all claims first 

made and reported to ‘The Company” during the policy period. 

 

V. DEFINITIONS 

 

1) “An Act of Terrorism” means an act including but not limited to the use of force or violence and / 

or threat thereof of any person or groups(s) or government(s), committed for political, religious 

ideological or similar purpose including the intention to influence any government and / or to put 

the public, or any section of the public in fear. 

 

2) “Aircraft” means any vessel, craft or thing made or intended to fly or move in or through 

atmosphere or space. 

 

3) “Bodily Injury” means bodily harm, sickness or disease including death, resulting there from. 

 

4) “Business” means the business specified in the Schedule including the provision of canteens, 

social, sports welfare and childcare organization for the benefit of the Insured’s Employees, first aid, 

fire and ambulance services and the maintenance of the Insured’s premises. 

 

5) “Claim” means: 

I. the receipt by the Insured of any written or verbal notice of demand for compensation made 

by a third party against the Insured; or 

II. any written statement of claim, summons, application or other originating from legal or 

arbitral process, cross-claim, counter-claim or third or similar party notice served upon the 

Insured; or 

III. a demand for monetary compensation, a legal proceeding in a court securing monetary 

damages and includes an arbitration proceeding 

 

6) “Company” means “Insurance Company”. 

 

7) “Damages” means any amount that the insured shall be legally liable to pay in respect of 

judgments rendered against the insured, provided that such damages shall not arise from any 

guarantee, penalty clause, taxes, fines or any matters which may be deemed uninsurable under the 

law. Damages shall not include sums that the insured is legally liable to pay by way of restitution 



following a total or partial failure of consideration on the part of the insured in relation to the 

performance or non-performance of services, and shall not include penalties, or non pecuniary relief 

or any amount for which the insured is not financially liable or which is without legal recourse to the 

insured. 

 

8) “Deductible” means the amount of deductible as specified in the schedule. 

 

9) “Defence Expenses” means all expenses incurred by the Company in any claim defended by the 

Company or incurred by the insured with the Company’s prior written consent - as well as all 

reasonable costs levied against the insured in any such claim which does not exceed the Company’s 

limit of liability. 

 

10) “Employee” means any person engaged under a contract of service or apprenticeship with the 

Insured, but does not include any person employed under such a contract who is excluded for the 

definition of ‘worker’ under any workers’ compensation legislation. 

 

11) Information Technology means any Computer Software manufactured, produced, sold, installed, 

repaired, serviced, treated, supplied, distributed, licensed or shared by the Insured and any service 

provided by the insured in relation to be in connection with computer software. 

 

12) Insured means the individual, partnership, corporation, joint venture or other entity named in 

Item 1 of the Schedule and any subsidiary, director, officer or employee thereof while acting solely 

within the scope of his or their duties as such. 

 

13) “Licensee” means any party who enters into a license agreement with the insured. 

 

14) “Limit of Indemnity” means the applicable Limit of Indemnity specified in the Schedule. 

 

15) “Loss” means monetary sums payable pursuant to judgments, awards and/or settlements 

negotiated by or on behalf of the Company arising out of a wrongful act provided, plus defence 

expenses, however, that loss shall not include fines, penalties, punitive or exemplary damages, nor 

pecuniary relief, taxes or any amount for which an insured is not financially liable, or which is 

without legal recourse to an insured, or any matter which may be deemed uninsurable under Indian 

Law. 

 

16) “Notification Period” means the period commencing on the start of the Period of insurance and 

ending NINETY (90) days after its expiry. 

 

17) “Policy” means 

i. The schedule, insuring clause(s), definitions, exclusions, conditions, and other terms 

contained herein; and 

ii. Any endorsement attaching to and forming part of the policy either at inception or 

during the policy period; and 

iii. The proposal. 

 

18) “Policy Period/Period of Insurance” means the period; commencing on the effective date and 

hour as shown in the Policy Schedule, and terminating at midnight on the expiry date also shown in 

the Policy Schedule. 

 



*Note: - The aforesaid period, shall when specifically indicated in the policy and/or schedule, also 

mean to include any period after the retroactive date and before the termination and/or expiry 

dateas shown in the policy schedule. 

 

Explanation: Any covered occurrence, loss, liability and/or claim that arises after such retroactive 

date and before the effective date of the policy would have to be reported before; the expiry date 

asshown on the policy and/or the termination of the policy and/or during any extended reporting 

period - if provided for in the policy and schedule. 

 

19) “Pollutants” means any solid, liquid, gaseous, or thermal irritant or contaminant, including: 

smoke, vapour, soot, fumes, acids, chemicals, asbestos, asbestos containing materials, lead, lead 

containing materials and waste. “Waste” includes material to be recycled reconditioned or 

reclaimed as well as medical waste. 

 

20) “Premium” means the premium specified in the schedule or in any endorsement to the 

Schedule.   

 

21) “Property Damage” means (1) physical injury to, or destruction of tangible property including 

the loss of it, or (2) loss of the use of tangible property which has not been physically injured or 

destroyed. 

 

22) “Proposal” means the application for insurance completed by insured and any ancillary 

information anddocumentation supplied by the insured in connection with this insurance. 

 

23) “Schedule” means the schedule to the policy. 

 

24) “Subsidiary” means any corporation of which the entity named in Item 1 of the schedule owns 

more than50% of the issued and outstanding voting stock either directly or indirectly through one or 

more of itssubsidiaries, Subsidiary includes any corporation which becomes a Subsidiary during the 

policy periodprovided that within 30 days of its becoming a subsidiary: 

i. The Company is provided full particulars of the new subsidiary and 

ii. Subject to review and acceptance by the Company, any additional premium or 

amendment of theprovisions of this policy required by the Company relating to such 

new subsidiary is agreed to and 

iii. Any additional premium required by the Company is paid when due. 

 

This policy does not cover any claim against a subsidiary or any partner, director, officer or employee 

thereof forany wrongful act when the entity named in the declarations did not own more than 50% 

of the issued andoutstanding voting stock of such subsidiary, either directly or indirectly through one 

or more of its subsidiaries. 

 

25) “Watercraft” means any vessel, craft or thing made or intended to float on, or in, or travel on or 

throughwater. 

 

26) “Wrongful Act” means any actual or alleged negligent act, error or omission in the performance 

of computerservices for others for a fee. 

 

27) “Unauthorized Access / Use” means a third party’s access / use to the computer system of 

insuredwithout authorization or exceeding authorization. 

 

28) “Retroactive date” is the date indicated as retroactive date in the schedule 



VI. EXCLUSIONS 

 

The Company shall not be liable for any loss, liability and/or claims, under this Policy, arising from: 

 

1. The insured’s dishonest, fraudulent, criminal, reckless, or malicious act, error or omission; 

2. Any claim: 

a. first made, threatened or intimated against the Insured prior to the Period of Insurance; or 

b. directly or indirectly based upon, attributable to, or in consequence of any fact or 

circumstance: 

i. of which written notice has been given, or ought reasonably to have been given, 

under any previouspolicy; or 

ii. Of which the Insured first became aware prior to the Period of Insurance and/or 

which the Insuredknew or ought reasonably to have known that had or has the 

potential to effect the policy. 

 

3. Any bodily injury or property damage incurred, during the provision of I. T. Services, that the 

insuredbecomes legally obligated to pay; 

 

4. Delay in performance or failure to perform any contract unless such claim is arising out of 

wrongful act, error of omission. 

 

5. The actual or alleged intentional non-performance or default of any of the insured’s contractual 

obligations. 

 

6. (a) false arrest, detention or imprisonment; (b) libel, slander or defamation of character; (c) 

assault orbattery; (d) wrongful entry or eviction; or (e) invasion of any right of privacy. 

 

7. the gaining in fact of any improper personal profit or advantage; to which the insured is not legally 

entitled;related to any disputes or differences regarding the insured’s fees, charges, commissions or 

for the returnof money paid to insured. 

 

8. Any guarantee of, or the exceeding of, cost estimates. 

 

9. Any liability that the insured assumed under any contract or agreement, by way of guarantee, 

warranty, penalty clause, and/or any other obligation deemed uninsurable under law. 

 

10. Any costs and expenses incurred by the insured to comply with any warranties, guarantees, 

representationsor promises made in respect of the insured’s services, software or electronic 

products. This includes, butis not limited to the insured’s costs of repair or replacement of defective 

material, workmanship or productserror correction, system modification, product recall, withdrawal 

or inspection, delivery time, completiontime, financial savings or of any property of which such 

products or work form a part. 

 

11. Electrical failure, including any electrical power interruption, surge, brownout or blackout. 

 

12. The failure to prevent unauthorized access to or use of any electronic data processing system or 

program. 

 

13. Any infringement of patent, copyright, trademark, service mark or other intellectual property 

right. 

 



14. Any violation of any securities, anti-trust, restraint of trade, unfair trade practices; 

 

15. The performance of or failure to perform professional services for any person or organization: 

a. Which is or was owned, managed, operated or controlled by the insured directly or 

indirectly; or 

b. Which does or did own, manage, operate or control the insured directly or indirectly; or 

c. Which is or was affiliated with the insured through common majority ownership or control; 

or 

d. In which the insured is or was a director, officer, partner or principal stockholder; 

 

16.  (a) any notice, claim or legal proceeding which is known or pending prior to the policy 

period; and / or 

 

(b) Any fact or circumstance of which written notice has been given by the insured, or ought 

reasonably tohave been given, under any previous policy (whether issued by the Company 

or not) or of which theinsured first became aware prior to the policy period and which the 

insured knew or ought reasonably to have known. 

 

17.  (a) “loss” arising out of the actual, alleged or threatened spill, discharge, emission, dispersal, 

seepage,leakage, migration, release or escape of “pollutants”; 

 

At or from any premises, site or location which is or was at any time owned or occupied by, 

or rentedor loaned to, any Insured; or, at or from any premises, site or location which is or 

was at any timeused by or for any Insured; or contactor or subcontractor working directly or 

indirectly on the Insured’sbehalf and/or any other such person(s) on behalf of the Insured, 

for the handling, storage, disposal,processing or treatment of waste - which are or were at 

any time transported, handled, stored, treated,disposed of, or processed as waste by or for 

any Insured; or any person or organization for whom theInsured is legally responsible; 

 

(b) Any request, demand or order that the Insured or others test for, monitor, clean up, 

remove,contain, treat, detoxify or neutralize, or in any way respond to, or assess the effects 

of, “pollutants”;or from a claim or suit by or on behalf of a governmental authority for 

damages because of testingfor, monitoring, cleaning up, removing, containing, treating, 

detoxifying or neutralizing, or in any wayresponding to, or assessing the effects of the 

“pollutants”. 

 

18. Unlawful discrimination on any basis whatsoever. 

 

19. Injury or damage to: 

a) The insured’s employee or an independent contractor working for the insured; or 

 

b) The spouse or relative of such employee or independent contractor, as a consequence of 

injury ordamage to the employee or independent contractor. 

 

This exclusion applies: 

i) Whether the insured is liable as an employer or in any other capacity; and 

 

ii) To any obligation of the insured to share damages with or repay someone else who must 

pay damagesbecause of the above mentioned injuries or damages. 

 



20. Any loss or liability to any person employed and/or under a contract of employment and/or 

apprenticeshipand/or internship with the Insured in the course of his association in any of the 

aforesaid capacities withthe Insured. 

 

21. Any form of relief other than the payment of money damages. 

 

22. The bankruptcy or insolvency of the insured; 

 

23. Claims arising out of: 

a. The ownership, maintenance, operation or use by or on behalf of the Insured of 

i. Any Aircraft; or 

ii. Any Watercraft exceeding 10 meters in length; or 

 

b. The Insured’s Information Technology Software used, for and or with and/or applied to, 

Aircraftcomponent parts used in maintaining an aircraft in flight or moving upon the ground 

or used in theconstruction of an Aircraft hull or machinery; or Computer Equipment which to 

the knowledge of theinsured, is incorporated in an Aircraft. 

 

24. Directly or indirectly based upon, attributable to, or in consequence of any trading debts 

incurred by theInsured and/or any guarantee given by the insured for a debt. 

 

25. Property Damage to any property upon which the Insured is or has been working where the 

PropertyDamage arises from the work of the Insured. 

 

26. The cost of performing, correcting or improving any work undertaken by the insured. 

 

27. This insurance excludes loss, damage, cost or expenses of whatsoever nature directly or 

indirectlycaused by, attributable to, resulting from or in connection with any act of terrorism 

regardless of any othercause or event contributing concurrently or in any other sequence to the loss. 

It also excludes loss, damage, cost or expenses of whatsoever nature directly caused by, resulting 

from orin connection with any action taken in controlling, preventing, suppressing or in any way 

relating to actiontaken in respect of any act of terrorism. 

 

28. Ionizing radiation or contamination by radioactivity from any nuclear fuel or from any nuclear 

waste or fromthe combustion of nuclear fuel. For the purpose of this Exclusion, combustion will 

include any self sustaining process of nuclear fission; or nuclear weapons material. 

 

29. Any consequence of war, invasion, act of foreign enemy, hostilities (whether war be declared or 

not), civil war, rebellion, revolution, insurrection, military or usurped power, or expropriation 

(including lawfulseizure, resumption, confiscation, nationalization, requisition, destruction or 

damage) of or to property byor under the order of any Government or public or local authority. 

 

VII. DUTIES OF THE INSURED IN CASE OF ANY LOSS, CLAIM OR LIABILITY: 

 

Notwithstanding anything to the contrary it is condition precedent, to the Company incurring any 

obligationto the Insured, as set out in this Policy that: 

 

The Insured immediately advise and notify the Company of any loss(s), claims, negligent acts, errors 

oromissions and/or any liability that may give rise to claim(s) recoverable, and/or invoke any 

provisionsunder this Policy, and/or invoke the companies obligations under this Policy; 



The Insured shall in the above mentioned event or circumstance furnish to the Company to the 

extentpossible: 

(a) How, when and where the “loss, negligent acts, errors or omissions” took place; 

(b) The names and addresses of any injured persons and witnesses; and 

(c) The nature and location of any injury or damage arising out of the “occurrence” or offence; 

(d) And, If a claim is made or “action” is brought against any Insured, the Insured must: 

1. Immediately record the specifics of the claim or “action” and the date received; and 

2. Notify the Company immediately; 

The Insured must see to it that the Company receives written notice of the claim or “action” as soon 

aspracticable, and must immediately send to the Company any demands, notices, summonses or 

legalpapers received in connection with such claim and/or any such matter that might be concerned 

with or effect this Policy. 

 

Duty to co-operate: 

Notwithstanding anything to the contrary the Insured will have a continued duty and 

obligation to co-operate withthe Company in the investigation and defence of all claims and 

conduct of legal proceedings arising there fromtheInsured shall: 

 

(i) Authorize the Company to obtain records and other information; 

(ii) Assist the Company upon the Company’s request, in the enforcement of any right 

against any person ororganization which may be liable to the Insured because of 

injury or damage to which this insurance mayalso apply; and 

(iii) Cooperate with the Company in the investigation or settlement of the claim or in the 

defence against the“action”, which might affect this Policy. The Company shall have 

the right to avoid any obligation and/orliability and/or indemnity as under this 

contract, on non-co-operation, and/or non-compliance by the Insuredof the above 

mentioned. 

3. The Insured shall not make any admission, offer, promise, payment or promise to 

indemnify another orsomeone without the written consent of the Company. 

 

4.  The Insured shall at the expense of the Company, do and/or concur and/or assist in 

doing, and/or permit allsuch acts that may be necessary and/or reasonably required by the 

Company for the purpose of enforcementof rights and remedies, and/or for obtaining any 

relief and/or indemnity from any person(s) - to which theCompany would become entitled 

to on account of subrogation and/or any losses/expenses that the companyhas incurred as 

under the policy and/or for any reason whatsoever; the aforesaid duty of the insured shall 

continue even after the insured has indemnified and/or the expiry of the policy or policy 

period. 

 

5. Notwithstanding anything to the contrary, when the insured reports a claim as per 

procedure set out in theaforesaid “Duties of the Insured” and the Company decides to 

provide indemnity and/or defence to theInsured as per its obligations under the policy – 

such decision of the Company to provide indemnity and/or defence is always provisional to 

the underlying loss, liability and/or claim being covered under the policy. 

Any determination to the contrary by the Company and/or any person at anytime shall allow 

the Companyto immediately stop the provision of such indemnity and/or defense as 

required by the policy; the Companymay further claim back from the insured all sums 

expended by the Company with respect to such loss,liability and/or claim. The Insured also 

agrees that the Insured shall be duty bound in the aforesaid instanceto return all sums with 

respect to such loss, liability and/or claim as demanded by the Company. 

 



 

VIII. GENERAL CONDITIONS 

(i) ENTIRE CONTRACT 

By acceptance of this policy the insured agrees that the statements in the proposal are their 

statementsand representations, that this policy is issued in reliance upon the truth of such 

statements andrepresentations and that this policy embodies all agreements existing between 

the insured and the Companyor any of its agents relating to this insurance. Notice to any agent 

or knowledge possessed by any agentor by other person shall not effect a waiver or a change in 

any part of this policy or stop the Company fromasserting any right under the terms of this 

policy nor shall the terms of this policy be waived or changed, except by endorsement issued to 

form a part of this policy. 

 

(ii) OTHER INSURANCE 

Coverage under this policy shall apply only in excess of any other coverage in place; this clause 

willapply whether the aforesaid coverage is insurance, self-insurance, and/or indemnification 

and/or anysimilar agreement, whether such other coverage is stated to be primary, pro-rata, 

contributory, excess, contingent or otherwise. 

 

(iii) SUBROGATION 

In the event of any payment under this policy, the Company shall be subrogated to all of the 

insured’srights of recovery; the Insured shall execute and deliver instruments and papers and do 

all else necessaryto secure and maintain the company’s right to recovery. The insured shall 

ensure nothing is done toprejudice this right and provide the company with whatever 

reasonable co-operation and assistance theymight require. 

 

In the event of any recovery being made, it is specifically understood that the recovered funds shall 

beapplied in the following order: 

(a) The Company shall be reimbursed to the extent of any payment they have made under 

this policy. 

(b) The Company shall be reimbursed the actual costs and expenses they incurred in 

pursuing the recovery. 

(c) The insured shall be entitled to reimbursement in respect of its losses from the recovered 

amount onlyafter the payment of (a) and (b) and only to the extent of any recovered funds 

that might remain. 

 

(iv) ASSIGNMENT 

This Policy is not assignable unless the express written prior consent of the company has been 

obtained;if the insured dies or is adjudged incompetent, this policy will cover the insured’s 

estate, heirs, legalrepresentative with respect to covered loss and/or liability’s as set out in this 

policy. The insured’s estate,heirs, legal representatives will however be subject to all terms and 

conditions of this policy; any breachof the duties of the insured as set out in this policy and/or 

any other terms as set out in this policy by suchestate, heirs or legal representatives of the 

insured would discharge the company of any obligations asunder this policy. 

 

(v) FRAUD 

The Company shall not be liable to make any payment under this Policy if the Insured and/or any 

personon behalf of the Insured has indulged in any fraudulent activity, which includes but is not 

limited tofraudulent claims and/or material misrepresentations and/or non-disclosure made in 

bad faith at the time ofthe inception of the Policy and/or anytime thereafter; the said Policy in 

this case shall be considered nulland void from its inception and all such benefits of this Policy 

shall stand forfeited. 



 

(vi) DUE OBSERVANCE 

The due observance of and compliance with the terms, provisions, warranties and conditions of 

this policyinsofar as they relate to anything to be done or complied with by the insured shall be a 

condition precedentto any liability of the Company. 

 

(vii) Insured’s Continued Duty to the Company: 

The Insured shall give notice as soon as reasonably practicable of any fact, event or circumstance 

whichmaterially changes the information supplied to the Company at the time when this Policy 

was affected.This includes but is not limited to the information provided to the Company by the 

Insured in the proposaland/or application which is an integral part of this Policy; the Company 

may amend the terms of this 

Policy and/or coverage provided there under and/or terminate coverage according to the 

materiality ofsuch change. Material for change includes: 

a. any material change made or permitted by the insured in the Business or the nature 

of InformationTechnology offered by the Insured; or 

b. The Insured going into voluntary bankruptcy, receivership or liquidation or the 

Insured failing to paydebts or breaching any other obligation giving rise to the 

appointment of a receiver or bankruptcy orwinding up proceedings. 

 

(viii) Examination of the Insured(s) Books and Records 

 

The Company may examine and audit insured’s books and records as they relate to this Policy at 

anytime during the Policy Period and up to three years afterwards. 

 

The Insured must keep records of all matters and information requested by the Company and 

must onreasonable notice allow the Company or its nominee to inspect and make copies of 

those records. 

 

(ix) Cancellation 

(a) Insurance Co. may cancel this policy by giving 30 days written notice of such cancellation 

to the lastknown address of the insured and in such event Insurance Co. will return a pro-

rata unused portion of thepremium for the unexpired policy period. 

 

(b) This policy may also be cancelled by the insured by giving 30 days written notice to 

Insurance Co. in which event Insurance Co. will retain premium at the customary short 

period scale, provided that therehas been no claim under the policy during the policy period 

in which case no refund of premium shallbe allowed. 

 

(c) The payment of the refund premium by Insurance Co. shall not be a condition precedent 

to the effectivenessof cancellation of this policy but such payment shall be made as soon as 

practicable. 

 

(x)  Deductible 

i. With respect to each Claim made against the Insured the amount of the Deductible 

will be borne by theInsured, at their own risk and the Company will only be liable to 

indemnify the Insured for that part ofany Claim, which is in excess of the Deductible. 

ii.  With respect to a Claim where the amount of the Claim is less than the amount of 

the Deductible, theInsured must bear all Defense Costs and/or other costs associated with 

the Claim incurred by NewIndia to determine liability of the insured or any costs incurred in 

connection with the said claim. 



iii.  Any defense Costs incurred by the Company to determine whether it is obliged to 

indemnify theInsured under the Policy will not be subject to the deductible. 

 

(xi) Relinquishment of obligations and benefits by the Company 

 

In connection with any claims against the Insured at its discretion the Company may at any 

time, pay tothe Insured the limit of indemnity or any lesser amount for which such claims 

can be settled andthereupon the Company shall relinquish the control of such claims to the 

Insured and be under no furtherliability in connection therewith except for costs and 

expenses incurred prior to the date of such payment. 

 

(xii)  Continuity of Coverage 

The Company shall subject to the terms of this contract, when specifically set out in the 

schedule, incases where the insured has maintained, continuous and uninterrupted ( 

uninterrupted to mean constantand continuous coverage till the inception of this policy) 

prior creditable coverage (creditable coverage tomean coverage as provided by this policy) 

with the Company ; and/or in certain cases subject to priorapproval (such approval to be 

specifically set out in the schedule) of the Company at the time of theinception of this policy, 

where continuous and uninterrupted creditable coverage has been purchased and 

maintained by the insured with any other insurer; the Company shall in the 

aforesaidinstances cover anysuch loss(s), and/or liability’s otherwise covered under this 

policy, but which occurs prior to the policyperiod and during the abovementioned period of 

continuous creditable coverage and that are reportedduring the said policy period. 

 

The Company’s total obligation for loss(s), and/or liability’s that occur during the 

abovementioned period ofcontinuous creditable coverage shall be as per the limits of 

indemnity as set out in this policy – theCompany’s obligation for the aforesaid loss(s) and/or 

liability’ s shall be non-cumulative - to mean that theinsured shall not be allowed to 

aggregate policy’s in order to increase the available limit of indemnity/liability and further 

the insured will not be able to claim, under continuous creditable coverage as aforesaid,if 

the insured had known or should and/or could have known of the occurrence, loss, claim 

and/or liabilitybefore the inception of this policy (before the inception of this policy means 

before, the policy period; and/or retroactive date if any); and/or if the insured has claimed 

previously under any such policy and exhaustedhis limits under such policy. If the insured 

chooses to claim under this policy pursuant to this provision ofthe policy – the insured 

stands to forfeit any right, if any, to claim under any policy past and/or in the future. 

 

The Company in cases where the continuous, creditable coverage was provided by some 

other insurer;may choose to seek contribution in full or in part from such insurer on account 

of the indemnity and/orcoverage provided to the insured on account of indemnity provided 

to the insured pursuant to such continuous,creditable coverage. 

 

(xiii)  Duty to Co-operate 

The Insured shall assist and co-operate with the Company with respect to the investigation; 

defense; settlement of any claim, loss or liability arising out of a covered occurrence. In the 

event the Insured failsto co-operate with any such demand of the Company that concerns 

the above mentioned, the Companycan at its instance seek to declare this Policy null and 

void from its inception and change subsequentnumbers 

 

The Insured agrees not to settle any claim, incur any Defense Costs, Settlement make 

anyadmission,offer or payment or otherwise assume any contractual obligation with respect 



to any Claim without theCompany’s written consent, such consent is not to be unreasonably 

withheld. The Company will not beliable for any settlement defense costs, admission, offer 

or payment, or assumed obligation to which it hasnot consented. 

 

Notification of an event or circumstance 

If during the Policy Period the Insured gives written notice to the Company of any 

occurrence which theCompany accepts as being likely to give rise to a claim; any claim 

subsequently made against theInsured arising out of such occurrence shall be deemed to 

have been first made during the said PolicyPeriod. 

 

Note: 

Any such claim made which is related to a previously made claim on account of commonality 

of occurrence,like the claim being from the same trial as the previously made claim, shall be 

deemed to have been madeand notified on the date of the previously made claim. 

 

(xiv)  Precautions: 

It is condition precedent to the Company liability under this Policy that the Insured shall its 

own expense: 

a. Take reasonable precautions to prevent any loss, claim and/or liability under this Policy 

and as far aspossible after discovery of any likely causes take such additional precautions 

required to preventsuch loss, claim or liability; 

 

b. Comply with all local, federal and international laws, obligations and/or requirements, 

applicable to theInsured 

 

The Insured must use its best endeavours to preserve all property, information and communication 

technology, appliances and plant and all other things which may assist in the investigation or 

defense of a Claim or factor circumstance, in the exercise of a right of subrogation and, so far as 

reasonably practicable, the Insuredmust not, without the consent of the Company carry out any 

alteration or repair to relevant items until theCompany has had an opportunity to inspect them. 

 

(xv)  Insured’s Right to contest claim 

If the Company recommends settlement in respect of any claim and the Insured does not 

agree that theClaim should be settled, then the Insured may elect to contest the Claim, 

PROVIDED ALWAYS THAT theCompany’s liability in connection with that Claim will not 

exceed the amount for which the Claim could havebeen so settled plus the Defense Costs 

incurred up to the date of the insured’s election – but subject to theaggregate limit of 

liability as set out in this policy. 

 

(xvi)  Due Observance 

If the Insured fails to comply with any term, Condition or provision of this Policy, the 

Company may refuseto pay a Claim. 

 

(xvii)  Legal Action against ‘Insurance Co.’ 

This insurance does not confer any right to any person to file a suit against the Company or 

to join theCompany as a party to any suit for damages against the insured. 

 

(xviii) Reduction of limits of indemnity 

In the event of liability arising under the Policy or the payment of claim under the Policy, 

aggregate limit ofindemnity under the Policy shall get reduced by the extent of quantum of 

liability to be paid or actualpayment of such claim. Under no circumstances shall it be 



permissible to reinstate the limit of indemnityto the original level, even on payment of extra 

premiums. 

 

(xix)  Severability 

If any part, section, term is deemed invalid by any law and/or statute in force, the same shall 

not affect thevalidity and/or meaning of the rest of this Policy. 

 

(xx)  Governed by Laws of India 

This Policy and its terms are governed by Indian law. Any dispute concerning the 

interpretation of theterms, conditions limitations and/or exclusions contained herein is 

understood and agreed to by both theInsured and the Company to be subject to Indian Law. 

Each party agrees to submit to any court ofcompetent jurisdiction within India and to 

comply with all requirements necessary to give such courtjurisdiction. All matters arising 

hereunder shall be determined in accordance with the law and practice ofsuch court. 

 

 

 

 


